HB 1116-2— Filed

02/25/2002, 10:08 Lanane

SENATE MOTION

MR. PRESIDENT:

| movethat Engrossed House Bill 1116 be amended to read as follows:

QOWoO~NOOULA, WNPE

WNDNNDNNNNNNNNNMNRPRPERPRPRPEPRPEPERRPREPE
QUOWOoUOUO~NOUUMRWNPOOONOOOIE, WN P

31

MO111607/DI 75+

Page 1, between the enacting clause and line 1, begin a new
paragraph and insert:

"SECTION 1. IC 8-1-2-83 IS AMENDED TO READ AS
FOLLOWSI[EFFECTIVEJULY 1,2002]: Sec. 83. (a) N6 Thissection
does not apply to the following:

(1) A corporation organized or operating under 1C 8-1-13.
(2) A corporation that:
(A) isorganized under 1C 23-17; and
(B) has members that are local district corporations (as
defined in IC 8-1-13-23).

(b) Asused in thissection, " control" meansthe power to direct
themanagement and policiesof apublicutility, utility company, or
holding company through:

(1) ownership of voting securitiesor stock;

(2) theterms of a contract; or

(3) other means.
The term does not include power to direct management and
policies derived from holding an official position or corporate
officewith the public utility, utility company, or holding company.
A person that owns, controls, or hasthepower tovoteor the power
tovote proxiesthat constituteat least twenty percent (20%) of the
total vote power of a public utility, utility company, or holding
company is presumed to have control of the public utility, utility
company, or holding company.

() As used in this section, "holding company" means a
company that has control over at least one (1) of the following:

(1) A public utility (as defined in section 1 of this chapter).
(2) A utility company.
(d) Asused in this section, " person" means:
(1) an individual;
(2) afirm;
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1 (3) a corporation;

2 (4) a company;

3 (5) a partnership;

4 (6) alimited liability company;

5 (7) an association;

6 (8) atrustee;

7 (9) alesseeg; or

8 (10) areceiver.

9 (e) Asusedinthissection, " reorganization” meansatransaction
10 that resultsin:
11 (1) a change in the ownership of a majority of the voting
12 capital stock of a public utility;
13 (2) achangeintheowner ship or control of an entity that owns
14 or controlsa majority of the voting capital stock of a public
15 utility;
16 (3) themerger of two (2) or mor e public utilities; or
17 (4) the acquisition by a public utility of substantially all the
18 assets of another public utility.
19 (f) As used in this section, "utility company" means every
20 corporation, company, partnership, limited liability company,
21 individual, or association of individuals, their lessees, trustees, or
22 receiver sappointed by a court, that may own, oper ate, manage, or
23 control any plant or equipment for the:
24 (1) production, transmission, delivery, or furnishing of heat,
25 light, water, or power; or
26 (2) collection, treatment, purification, and disposal in a
27 sanitary manner of liquid and solid waste, sewage, night soil,
28 and industrial waste.
29 The term does not include a municipality that acquires, owns, or
30 oper ates any of the foregoing facilities.
31 (9) A public utility, asdefined in section 1 of thischapter, shat may
32 not do any of the following without approval of the commission
33 after a hearing:
34 (1) Sell, assign, transfer, lease, or encumber its franchise, works,
35 or system to any other person, partnership, limited liability
36 company, or corporation. et
37 (2) Contract for the operation of any part of itsworks or system by
38 any other person, partnership, limited liability company, or
39 corporation. withett the approvat of the commisston after hearig:
40 And no sdeh
41 (3) Contract for or effect areorganization of thepublicutility.
42 (4) Acquire control of a public utility, utility company, or
43 holding company.
44 (h) A person may not acquire control of a public utility or a
45 holding company of a public utility without approval of the
46 commission after a hearing.
47 (i) A holding company that controls one (1) or more public
48 utilities may not acquire control of a utility company without
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approval of thecommission after a hearing.

(1) A public utility, except temporarily or in case of emergency and
for aperiod of not exceeding thirty (30) days, shat may not make any
special contract at rates other than those prescribed in its schedule of
ratestheretoforefiled with the commission, and inforce, with any other
utility for rendering any serviceto or procuring any service from such
other utility, without the approval of thecommission. It shall belawful,
however, for any utility to make a contract for service to or from
another utility at rates previously filed with and approved by the
commission and in force.

by (k) The approval of the commission of the sale, assignment,
transfer, lease, or encumbrance of afranchise or any part thereof under
this section shall not revive or validate any lapsed or invalid franchise,
or enlarge or add to the powers and privileges contained in the grant of
any franchise or waive any forfeiture. No such public utility shall
directly or indirectly purchase, acquire, or become the owner of any of
the property, stock, or bonds of any other public utility authorized to
engage or engaged in the same or a similar business, or operating or
purporting to operate under a franchise from the same or any other
municipality or under an indeterminate permit unless authorized so to
do by the commission.

() The commission shall issue an order not later than one
hundred thirty-five (135) days after a petition seeking approval is
filed under this section. If the commission fails to issue an order
within one hundred thirty-five (135) daysafter thepetitionisfiled,
the petition is consider ed approved.

£e)y (m) Nothing contained in this section shall prevent the holding
of stock lawfully acquired before May 1, 1913, or prohibit, upon the
surrender or exchange of said stock pursuant to a reorganization plan,
the purchase, acquisition, taking, or holding by the owner of a
proportionate amount of the stock of any new corporation organized to
take over at foreclosure or other sale, the property of the corporation
whose stock has been thus surrendered or exchanged.

ey (n) Every contract by any public utility for the purchase,
acquisition, assignment, or transfer toit of any of the stock of any other
public utility by or through any person, partnership, limited liability
company, or corporation without the approval of the commission shall
be void and of no effect, and no such transfer or assignment of such
stock upon the books of the corporation pursuant to any such contract
shall be effective for any purpose.

SECTION 2. IC 8-1-2-115 IS AMENDED TO READ AS
FOLLOWS [EFFECTIVE JULY 1, 2002]: Sec. 115. The commission
shall inquireinto any neglect or violation of the statutes of this state or
the ordinances of any city or town by any public utility doing business
therein, or by the officers, agents, or employees thereof, or by any
person operating the plant of any public utility, and shall have the
power, and it shall beitsduty, to enforce the provisions of this chapter,
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aswell as all other laws, relating to public utilities. Any forfetttre of
penatty provided n this ehapter shalt be recovered and suit theretn
shatt be bretght th the nrame of the state of thdiana in the eiredit of
busthess: Comptant for the ecteetion of any sueh forfettdre may be
made by the commission or any member thereof; and; when so made;
the action so commenced shat be proseetted by the generat counsel:
SECTION 3.1C8-1-2-115.5ISADDED TOTHEINDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1, 2002]: Sec. 115.5. (a) Asused in this section, " account” refersto
the commission public utility fund account established under
IC 8-1-6.
(b) Asused in this section, " order” means.
(1) adecision;
(2) adecree;
(3) ademand;
(4) adetermination;
(5) adirection;
(6) an order;
(7) arequirement; or
(8) arule;
of the commission.
(c) Asused in thissection, " utility" means:
(1) a public utility over which the commission has
jurisdiction; or
(2) the department of public utilities created under
IC 8-1-11.1.
(d) The commission may issue an order under subsection (€)
only if it finds, after notice and hearing, that a utility has:
(1) violated a provision of thistitle;
(2) failed to comply with an order; or
(3) failed to comply with an administrative rule adopted by
the commission under thistitle.
(e) After makingafinding under subsection (d), thecommission
may issue an order that doesone (1) or more of the following:
(1) Imposes on a utility, other than a telephone company (as
defined in IC 8-1-2-88) that provides local exchange
telephone service, a civil penalty of:
(A) fivethousand dollar s($5,000) for aninitial violation or
noncompliance found under subsection (d); or
(B) fifteen thousand dollars ($15,000) for a second or
subsequent violation or noncompliance found under
subsection (d).
For purposes of thissubdivision, each day that a violation or
noncompliance occurs is a separate violation or
noncompliance.
(2) Orders a utility to cease and desist from a violation or
noncompliance found under subsection (d).
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(3) Mandates corrective action by a utility to alleviate a
violation or noncompliance found under subsection (d).
(4) Revokes or modifiesthetermsof a utility's:

(A) certificate of territorial authority;

(B) certificate of public convenience and necessity; or

(C) other permit issued by the commission.

(f) The commission shall consider the following when

deter mining the amount of a civil penalty:
(1) Thesize of the utility.
(2) Thegravity of theviolation or noncompliancefound under
subsection (d).
(3) The good faith of the utility in remedying the violation or
achieving compliance after receiving notice of a violation or
noncompliance under subsection (d).

(g) Thissection does not apply to aviolation or noncompliance

found under subsection (d) that wasthe result of the following:
(1) Customer provided equipment.
(2) The negligent act of a customer.
(3) An emer gency situation.
(4) An unavoidable casualty.
(5) An act of God.

(h) The attorney general shall bring an action to enforce an
order of the commission under subsection (e). If the attorney
general prevailsin an action under this subsection, the attor ney
general may recover reasonable attorney'sfees and court costs.

(i) Civil penalties under this section are cumulative. A suit for
recovery of acivil penalty does not affect:

(1) the recovery of another civil penalty or forfeiture for a
separ ate violation or noncompliance; or
(2) a criminal prosecution against:
(A) apublic utility;
(B) an agent, a director, an employee, or an officer of a
public utility; or
(C) any other person.

(1) The secretary of the commission shall direct that a civil
penalty collected under this section be distributed asfollows:

(1) A penalty assessed for a violation that directly affects
ratepayer s must berefunded directly to the customer s of the
violating utility in the form of a credit on customer bills.

(2) A penalty assessed for a violation that directly harms
another utility must be awar ded directly to the other utility.
(3) A penalty assessed for a violation that does not directly
affect ratepayers or harm another utility must be deposited
into the account.

(k) The commission shall use penalties deposited into the
account for:

(1) consumer education;
(2) promotion of utility competition; or
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(3) any other purpose considered by the commission to
further the public interest.
Thecommissionshall report totheregulatory flexibility committee
thedistribution of deposits under this section.

(I) Penalties deposited into the account may not be included in:
(1) the calculation of the difference between actual
expenditures and appropriations described in 1 C 8-1-6-1(b);
or
(2) any public utility fee credit.

SECTION 4. 1C 8-1-2-128 ISADDED TO THE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1, 2002]: Sec. 128. (a) Asused in this section, " utility" means:

(1) a public utility over which the commission has
jurisdiction; or

(2) the department of public utilities created under
IC8-1-11.1.

(b) If the commission:

(1) determinesthat theprovision of utility serviceisnecessary
to:
(A) prevent injury to a person; or
(B) alleviate an emer gency; and
(2) directsa utility to provide utility service;
the utility shall provide utility service within twenty-four (24)
hour s after receiving direction from the commission.

SECTION 5. IC 8-1-2-129 ISADDED TO THE INDIANA CODE
ASANEW SECTION TOREAD ASFOLLOWS[EFFECTIVEJULY
1, 2002]: Sec. 129. The commission may require a public utility to
post a reasonable perfor mance bond as a condition of the public
utility's operation in Indiana. The amount of the reasonable
performance bond may not exceed two million dollars
(%$2,000,000).".

Page 1, line 1, delete "IC 8-1-2-128" and insert "I1C 8-1-2-130".

Page 1, line 3, delete "128." and insert "130.".

Page 2, between lines 16 and 17, begin anew paragraph and insert:

"SECTION 7.1C8-1-6-2ISAMENDED TOREAD ASFOLLOWS
[EFFECTIVE JULY 1, 2002]: Sec. 2. (a) All fees herein prescribed
shall be paid into the treasury of the state of Indiana through the
secretary of the commission and qui etused into an account to be known
as the commission public utility fund account. This account shall be
used for enforcing the provisions of IC 8-1-1 and IC 8-1-2 and shall be
utilized only for the purpose of funding the expenses of the commission
and the consumer counselor in amounts not in excess of their
respective appropriationsby thegenera assembly, plusthe contingency
fund. All appropriations under this chapter paid out of the commission
public utility fund account shall be subject to the prior approval of the
general assembly, the governor, and the state budget agency.

(b) The secretary of the commission shall deposit into the
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account the following

(1) Fees collected from municipalities under 1C 8-1-2-85. shatt
atso be deposited th the commission pubhie titity fund aceotnt;
as if they were fees cottected from pubhie dtiities under this
chapter:
(2) Civil penalties collected under IC 8-1-2-115.5.".

Renumber all SECTIONS consecutively.

(Referenceisto EHB 1116 as printed February 20, 2002.)

NOoO O~ WNPRE

Senator LANANE
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